
Tn ilie Matrer of ) 
1 

1 
Fcdei.al-Statc Joint Board 011 Uni! ersal Service ) 

1998 Biennial Regulatory Review ~ Streamlined ) 
Coiilributor Repol-ting Requirements Associated ) 
with Administration of Telecommunications Relay ) 
Senice ,  North Amcrican Numbering Plan, Local ) 
hruiiiber Portability, and Universal Service Support ) 
5I cchanisms 1 

Telccoinmunicatio~is Scrviccs for Iiidi\~iduals ) 
with Hcarjng aiid Speech Disabilities, and the ) 
Americans with Disabilities Act of I990 1 

) 
Admjnistralion of the North American Numbering ) 
I'lan and North American Numbc~.iny Plan Cost ) 
Recovery Contribution Factor and Fund Size 1 

1 
Number Rcsource Optimixation ) 

1 
Telephone Number Poilability ) 

1 
Truth-in-Billing and Billing Foimat 1 

CC Docket No. 96-45 

CC Docket No. 98-171 

CC Docket No. 90-571 

CC Docket No. 92-237 
NSD File No. L-00-72 

CC Docket No. 99-200 

CC Docket No. 95-116 

CC Docket No. 98-1 70 

REPLY COMhlENTS OF AOL TIME WARNER INC. 

AOL Time Wai-~ler Inc., by its counsel, files these Reply Comments in the above- 

csplioned rulcinnki~~g proceeding rcgarding reform of the methodology used to determine 

unjvel.sal service contributions.' At the outset, the Co~nmission should ensure that the universal 

sewice contribution nicthodology docs not unduly ilnpact Inteinet and high capacity services. 

Thus, while the Commission has stated it intends to classify wireline broadband services for 

111 ihr Marrer ojFeriei-ol-Srale Joinr Boom/ 011 h i w i ~ s o l  Senice, Repori and  Order and Second Further Notlce of I 

Pioposcd Rulemaking. CC Dockel No  96-45, el al., FCC 02-329 (rel. Dec. 13, 2002) ("SecondFui-iherh'orice'~. 



Reply Coiiinroics O/ AOL Time Wui.~ier Inc 
CC Dockel No.  96.45 
A p d  18. 2003 

uiiIversaI w v i c e  pui’poses in CC Docket No. 02-33* before considering whether and how 

connections that underlie broadband Internet access might be assessed under a connections-based 

conlribulioii approach, the Comiiiission sliould only finalize a new contribution inctliodology 

wlicn i t  undci-stands how ii n i l 1  impact the gowth  and tisage ofIntemet and high capacity 

services. The Commission should also rcject suggestions that the contribution base be expanded 

to include Jnlcinet Service Pro\:iders (“ISPs”); such a step would be contrary to the express 

ProLjisions of Scction 254 of Ihe Tclecommuiiicatioiis Act, poor policy and would impose 

un\vari.anted additional costs on the use of  lnremel access services by consumers. Finally, the 

Coiimiission should expressly mainlain its current limitations on the ability of carriers to pass. 

through amounts in excess oftheir contributions to customers 

1. ‘THE UNIVERSAL SERVICE COSlRlBUTION METBODOLOGY SHOULD 
NOT UR’DULY InlP,\CT INTERR’ET AND HIGH CAPACITY SERVICES 

Even though the Commission lias slated that i t  will determine the regulatory classification 

ofwir-cline broadband ser\;iccs before i l  considers how such serviccs might be assessed for 

uni \wsal  service contribulion p~irposes under a connections-based approach3, the Commission 

must consider \A hcther and how iinplementaiion of  any of the proposals presented in the Second 

Fu,-//zcr ,Votice would iinpacl 1ntc1-1iet and high capacity services, so as to preserve important 

inccntivcs Tor innovative new services and invest~nent in mol-e efficient infrastructure. AOL 

Time Warner purcliases a vai-iety of telecoininunications and telecoininunications services in 

order to bring its services and contcnt to consumers. As a large customer of such services, AOL 

Time M’amer conlributes indirectly to universal service through pass-throughs of universal 

2 
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scrvice conrribulion charges. Increases i n  these pass-through amounts - currently over 9% - will 

ultimately impact the consunicrs of AOL Time Warner's products and services, as production 

costs increase and/or prices are raised in iurn. Thus, AOL Time Warner encourages the 

Comniissioii 10 avoid any inadvei-lent ad\,erse impacts on the growth and development of 

Inlemet and high capacity sewices by addressing the following concerns regarding the proposed 

contribuiion methodologies 

DeJ17ifion of "Co/i~rcc~rlms. " Thc Commission proposes to define "connections" as 

facilities that provide end-users with acccss to an intcrsrate public network, regardless of whether 

ihe conncclion is circuit-swiiched, packet-swiiclied, wireline or w i r e l e ~ s . ~  As AOL Time Warner 

has explained pvxiously, the Commission should not require more than one connection per 

facility rcyrdless of how inany senices are offered over that f a ~ i l i t y . ~  For example, customers 

should not be assessed for Ihe local loop foi- voice and again for DSL or any other service that 

may be offcred over the loop, as i l  would be both counterproductive and unfair to charge 

CLisIoiiiers Iwo or mol-e times for the same loop. A line carrying both voice and DSL services 

docs noi establish two separate points of access to a public network. Most importantly, if the 

Coinmission 14,eIe to impose an additional asscssmenl on each derived service over the same 

facility, i t  could ci.eate a peixerse disinccntive to develop new services as well as needlessly 

complicate the connections-based incthodology as new services are deployed, counter to the 

laudable soal of adopting a methodology tha t  is fair, reasonable and readily understood by 

consumers. 4 

Id. 

' Ciimnirnrs or ,401 Time Wani r r  filed April 22, 2002 a1 9 

F e d ~ ~ t n l S / u i i  Bootdon l ' t i11ei~u1 %iiice  Furlher U o l l c e  oTPloposrd Rulemakmp. andReport and Order, 17 FCC li 

l lcd  3752 (2002) at 7 8 
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Likavise, the Cominission should make clear that intennediate tcleco~nmunications 

facililies, such as those used for modem aggregation services, should not be defined as a 

coiincction.' For cxaniple, sume carricrs pi-ovide a scrvice that aggregates dial-up Internet traffic 

nl modcin ports and delivers that Lraffic to a n  ISP \,ia high capacity facilities. Neither the modem 

poi~Ls nor the facilities connectin2 rhe ports should he defined as a connection. At most, a 

connection should only include the tclcplione line the consumer uses to access the ISP and the 

high capacity facility used hy the 1SP to connect lo the public switched telephone network. 

Capc i r j~  Tiers. The FCC should also act to avoid skewing prices and creating 

inefliciciicies fol- cusrnniers of high capacity services. All of the  connections-based proposals 

11 oiild assess coniieclions at \'arying amounts based on their classification into diffcrent capacity 

AOL Time Wai-ner shai-cs rhc concern of se\:eral parties that the Commission's proposed 

capacity tiers, parlicularly for the highest capacity services, shift a greater contribution burden on 

high capacity business C I I S I O I J I ~ ~ S  and could incrcase costs for high speed circuits, thereby 

encouraging some cusloiners to pui~l iase  mulfiple low~er speed circuits. 

ISPs often urilire T1 lines to provide sei-vices. Under the Commission's proposed capacity tiers, 

a TI circuit would be assessed sixteen limes the Tier I rate while three 512 kbps circuits would 

only be assesscd thee  t imes the Tier 1 rate." Thus, i t  could be more economical for customers 

to purchase a greater numbcr of lower capacity circuits assunling, as is likely, that the carrier 

passes through fully its universal service contribution charges. As a result, the tier structure 

9 For example, dial-up 

' Conmicnls o f  Spriiil filed February 28, 2003 at 16. 

Second Furlher A'orice ai  7 81 

See e.& Coii i i i ien~s of Spi~ini s g ~  at 1 1 ,  Conmrnis oiWot IdCom filed Februaly 28, 2003 at 35,  C o m e n r s  of 
Ad lloc filed February 28,2003 a t  I 1  and Com~ncnts of Califotnia PUC filed Februaw 28 a t  17. The Commission 

8 

9 

sdded a fourlh tier for h c  liighesi baiidaidih connections to the  capacity tiers originally pioposed by CoSUS. 
Seio17d Fu,.rhrr. .A'oiicr a i  11 82 

SCP Commcnis of Sprint z. a t  I I and Second FUI /her Notice ai 1 82 10 
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could irrationally distort caiiicr pricing practices as well as customer purchasing decisions and 

encoui-age uncconoinic or inefficient choices simply to minimize universal service costs, 

Reducing the asscssments for the iighesl capacity tiers \vi11 minimize potential market 

d i s  tor^ ions 

11. 'THE FCC 31AY NOT EXPAND TI1E CONTRIBUTION BASE BEYOND THE 
LIhIlTS ESTABLISHED I N  THE 1996 ACT 

Se\ era1 commenting paltics urge llie Commission to broaden the contribution base to 

include ISPs, 1P telcphony providers, and  providers of broadband Internet access services on the 

21-ouiids such action will pron?ote a sustainable uni\~eJsal service fund." The Commission must 

rcjcct tlicse i~ecoiiirnendations as contrary to the 1996 Act and sound policy. 

'4s a n  initial matter, the FCC has made clear that  this proceeding is intended to address 

the conti~ibulioii mechanism Tor uni\;ersal service among recognized providers of 

Iclccominunications and telecom~nunications services as well as carrier pass-throughs of 

universal service coiilribution charges to customers. ' I  Indeed, the Commission specifically 

states tha t  i t  is not proposing to assess directly lSPs, as originally proposed by SBC and 

BellSouth." As for IP telephony scrvices, the FCC has also made clear that proper regulatory 

classification will be based on a case-by-case delcrii~inalion. '~ Pursuant to Section 254(d) of the 

Tclecommunicalions Act, contrihu~ors to uiiivcrsal scrvice are specifically limited to interstate 

tcleconin~unicatio~is cal-riers and other telecomn~unications providers. As such, unless and unti l  

Sce e.g., Co~nmenis of Qwest hied Febnialy 28, 2003 at 2. Comn~rnls  of SBC/BellSourh filed February 28, 2003 I1 

2 1  6, Comnrnis ofNTCA filed Febniary 28, 2003 at 3, Comments ofUSTA filed February 28,2003 at 10, 
Comments of Wes1t.m Alliance filed Fcbruaq 28, 2003 at 15: Comments ofNRTAiOPASTC0 fi led February 28, 
ZOO3 ar 12, Coinmenls of NASLICA filed Fcbniary 26, 2003 a l  7 arid Conmimts of Michigan PSC filed February 
28: 2003 at 7.  

I '  As noted, the FCC has staled ihar it 5% i l l  address broadband Intcrnet access in the Wii-e/ine Bruadha,ld NPRM 

I' ~ ~ w o n d ~ u ? - / / i e ~  ,j'onLp ar En. I 8 I . 
I 4  F c ~ / w o / - 5 / o f e  Joiiil Boo!-d on Lhii.e)-m/ Sewice. Rcpon I O  Co~n- 13 FCC Rcd 1 1  501 (1998) ar 'ii:190-91 
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the FCC allcrs this approach: conlribtitions will apply to IP telcphony scnices  only as the FCC 

rc:iches a specific decision in a particular instance. 

Yos t  importantly, as AOL Time Wanier consistently has pointed out, i t  is well settled 

that ISPs, by \.inue of their provjsioii of infomiation services, are neither carriers nor providers 

of ~clecon~municatioiis and thercfore, pui-suant lo  statute, cannot be required to contribute 

dii cclly to uiiiwxsal scrvice." Notably, the Comniissioii repeatedly has found that ISPs and their 

cusloiiicrs pay fully for the tclecoinniuiiications services they use and are not getting a "free- 

ride" for use of the public switched telephone netw'ork, as some parties assert.'6 1SPs contribute 

significant aiiiou111s indircctly as high volume purchasers of telecomniunications from incumbent 

and compclitive local exchange cai-riers, interexchange carriers and other providers in the form 

of pass-througli charges and rates that reflect universal service contributions." Carriers are fully 

coinpcnsaled for any costs incuued  in provid~ng lelecommunications services to ISPs. Thus, 

theie is no legilimatc policy basis lo justify including ISPs in the contribution base for universal 

sew ice in contra\~enlion of the siarule 

Indeed, there is no record evidence to susgest (hat including new entities in the 

contribution base will have any measui-able impact on the burgeoning size of the universal 

sewice fund or that contributions by additional entities would reduce or check the growth of the 

fund i!self." AOL Time N'amer shai.es the concern of many carriers and custoniers that the 

13 / ( f  a i  117 32, 66-72. See also Reply Conunents ofAOL Time Warner filed May 13, 2002. 

16 Sce e.g., Conuneois ol' Wesiern A l l i a ~ i c e  supra. a t  15-1 7 .  See also Repor1 in Respunse 10 Senare Bill 1768 and 
Coii/ei-wce Repor/ 011 H R. 3579. Re@ IO Coii.ress, 13 FCC Rcd 11810 (1998) at 7 22 (stating fhar "information 
( m i c e  providers, 5vhich a l ~ e  not obligaled by statute to conn-ibure, will make no direct contribution; infomiation 
scrvicc pi~o\,iders, hon .e~er ,  will coutribure significant amounts indirectly, as high-volume purcllasers of 
li.lecomniunicaiIons ...") ("Second Rcporr io Coiigress '9. 

S i ~ o i i i l  Reporr 10 Coiigrcss a i  7 22. 

Fui ehample, Vei~izon stales tha l  rrmo\'mg DSL re\ enues from universal service assess~~ients ,  combined with an 
i i i c~case  in the wireless safe harbor and a collect a n d  remit approach, u'ould havs a nominal impact on the size of the 

I: 

1 %  
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(’i-o\r.th ofllic universal sewice fund is alarming and is inflating costs for all parts of the  industry. 

This is ofpa~i icular  concern now as the industry is facing a ci-itical economic challenge. 

According to the FCC SruffS[cidy, the current fund js  ot’er $6 billion and will increase to over $7 

billion in 2007. eveen though two parts of the fund, the schools and libraries program and the 

nonrul-a1 high cost fund, are capped. l 9  Merely expanding the contribution base will not address 

rhe nccd to maiiagc [he fund in an efficicnr and competitively neutral manner since none of the 

coniriburion nicthodologies under considcration will Quarantee an infinite amount of support. 

Thc long-tcrin viability of  the universal sewice fund will continue to be an issue uiiless 

 lie Co~i~~iijssion begins to consider ways lo m e t  the statutory principles yet responsibly contain 

and niaiiage the future growth of the fund. Without effective management, incentives to avoid 

such costs and/or to game rhe syslcm will undcmmine ihe sustainability of  the fund. In addition, 

[he Comniission must ensure that recipients are using support in an efficient and cost-effective 

inimner. In recent iestiinony before thc Senate Conmmcrce Subcommittee on Communications 

n iliiesscs alleged that unjversal sen ice  support is being used by carriers for the purpose of 

gaining and/or maintaining a coinpctitive advantage and not for providing affordable services to 

al l  In fact, the FCC 2nd othcrs are cun-ently investigating charges of fraud and 

filnd nild u,ould, iii fact, ~csu l t  in  a dccleasc in the contribution factor under a revenue-based approach. See 
I E T I C T  from W .  Scon Randolph, Direclor ~- Regulalory Affairs, Vrriron Conununications to Ms. Marlene H. Dortch, 
SCCI clary, Frdci~al Conununications Comniission, filed Seplember 23, 2002. 

FCC 03-3 I (1~t.1. Feb. 26, 2003) at 5. The Uiiiversal Service Adminisbatlve Company recently estimated that 
demand Tor the schools and libraries program i n  funding year 2003 will be about $ 1  billion lower than in funding 
year  2002. Dcmaiid fool iniernal connections and lelecommuiiications services has decreased while demand for 
I i i ~ e r i i c I  access has Incicased. See Lctlsr fi~oni Gcorge McDonald, Universal Service Adniinistrarive Con~pany io 
\Ir. Willii~in Maher, Chief, Wireline Compelition Bureau, Federal Conmiunjcations Commission tiled April 3, 2003. 

’’ Compare, for example, !\‘rillen ~cslimony of Mr. Carson Hughes, Telepax, Jnc. and tcslimony o f M r .  Matthew 
Dosch, Coniporium Communications before Senale Comniirtee on Commerce, Scie~ice and Transponaiion 
Subcornnilnee on Communications, submilied .4pril 2, 2003. 

“Co~ilmission Sccks Conmienr on Staff Study Rcgarding Alleillative Contribution Melhodologies,” Public Notice, 19 
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abuse in  the schools and libraries program.21 Before ciitertaining suggestions about expanding 

the contribulion base, the Coniinission iiiusi ensure that its universal service policies encourage 

the developnient of lower cost tcchnologics and economic pricing of telecommunications 

sewices \vi ih !lie goal of reducing the amount of support necessary over time and are lawfully 

administered 

111. TI1E COR1;11ISSION SI1OUI-D MAINTAIN THE PASS-THROUGH LIMITS 
IF A FEW CONTR1BUTION R‘lETHODOLOGY IS ADOPTED 

111 its Kcpon a d  O d c r ,  the Commission concluded that, begiruiing April 1 ,  2003, the 

Federal uni\’ci-sal service line ilcm charge must be limited to the amount of the contribution 

factor, may not include a mark-up 10 recover associated administrative costs, and must be 

recovered though a separate line item on the bill.>’ AOL Time Warner strongly supports these 

stcps a i d  trrges the Coinn~ission to continue to require cauiers to limit pass-through charges to 

customers to tlic amount of the conti.ibulion if a new contribution methodology is adopted. As 

the Commission correctly found, Iiiniting the pass-through charges has many public interest 

benefits, including foslering billing transparelicy and decreasing customer confusion regarding 

the amount of universal sewice conti-ibutions that are passed through by carriers. Such benefits 

should be inaintliined I-egar-dless of ]he contribution methodology utilized for universal service 

IV.  CONCLUSION 

As set foith above, AOL Time Warner urges the Cominission to consider carefully the 

full impact of the proposed contribution niethodologies on the Internet and high capacity 

stn,.ices, bcariiig in mind that the gro\+~th of (lie fund must be carefully managed to ellsure that 

‘I See “Conunrssioner Abelnathy Anuounces Public Fonm on Improving Adminishation ofE-Rate Plogram,” 
Fedcial Comniunicalions Commission New Release (rel. Mar. 18, 2003). 

Seiod F w d w  n’orice a1 45-61 2 2  
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tiniversal sci-vice is administcred in a manncr rhal is fair and equitable to both carriers and 

customers of tclccoiiimunications and telecommunications senjices. 

Respectfully submitted, 

Stcven N. Teplitz 
Vice Presideill and Associate 
General Counsel 

AOL Time Warner Inc. 
SO0 Connecticut Avcnue, N.W.  
Suile 200 
Washiiigton, D.C. 20006 

April 18, -3003 

Donna N. Lainpert 
Linda L. Kent 
Lampert & O’Connor, P.C. 
1750 K Street, N.W. 
Suite 600 
Washington, D.C. 20006 
Counsel for AOL Time Warner Inc. 
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